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Re: Clean Water Act Notice of Intent to Sue/60-Day Notice Letter 
Port of Portland Violations of Clean Water Act and Clean Water Act 
Permits 

Dear Executive Director Robinhold: 

On behalf of the Monsanto Company, Pharmacia LLC, and Solutia, Inc. 
(collectively, the "Claimants"), we hereby provide notice of the Claimants' intent to sue the 
Port of Portland ("Port") for ongoing violations of the Federal Water Pollution Control Act 
(the "Clean Water Act" or "Act"), 33 U.S.C. §§ 1251 et seq.; the Municipal Separate Storm 
Sewer System (MS4) Discharge Permit (the "MS4 Permit");1 Stormwater Discharge Permit 
No. 1200-C ("Construction General Permit");2 NPDES Waste Discharge Permit No. 1200-
Z ("Industrial General Permit");3 NPDES Waste Discharge Permit No. 1200-COLS 
("Columbia Slough Permit");4 and NPDES Waste Discharge Permit No. 107220 (the 

Ex. 1, Oregon Department of Environmental Quality, Municipal Separate Storm Sewer 
System (MS4) Discharge Permit No. 101314 (Jan. 31, 2011), 
https://www.portlandoregon.gov/bes/article/507327. 
2 Ex. 2, Oregon Department of Environmental Quality, Storm water Discharge Permit No. 
1200-C (Dec. 15, 2015), 
htlp://w ww .deg .state.or. us/wq/wqperrnit/docs/general/npdes l 200c/permi t. pdf. 
3 Ex. 3, Oregon Department of Environmental Quality, NPDES 
Waste Discharge Permit No. 1200-Z (July 1, 2012), https://popcdn.azureedge.net/pdfs/StrmWtr
T2-1200-Z-Perrnit.pdf. 
4 Ex. 4, Oregon Department of Environmental Quality, NPDES Waste Discharge Permit 
No. 1200-COLS (Oct. 1, 2011), https://popcdn.azureedge.net/pdfs/StrmWtr-PDX-1200-COLS
Permit. pdf. 
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"Deicing Permit"). 5 This letter constitutes a Notice of Violation and Intent to File Suit 
("Notice Letter") against the Port under Section 505 of the Clean Water Act, 33 U.S.C. 
§ 1365. 

The Port discharges storm water and wastewater that contain a host of pollutants
including bacteria, metals, and toxic chemicals-that can degrade water quality in 
surrounding waterbodies. For example, the Oregon Department of Environmental Quality 
("DEQ") has identified waterbodies adjacent to Port properties as water-quality impaired 
for polychlorinated biphenyls ("PCBs"). The Port has discharged and continues to 
discharge PCBs into nearby water bodies at levels that are materially higher than the water 
quality criteria for PCBs under the Clean Water Act. Notable examples of these discharges 
include the following: 

• The Port discharges PCB-laden storm water. The Port discharges large 
volumes of storm water-which is laden with pollutants- from its 
municipal separate storm sewer system ("MS4") to nearby waterways. 
Storm water has been identified as one of the primary pathways of 
pollutants into contaminated sites, and the Port's storm water contains many 
pollutants, including PCBs, at levels substantially higher than the water 
quality standards allow. 

• The Port discharges PCBs during renovation and demolition of aging 
buildings. and fails to control the discharge of its lessees. When remodeling 
or demolishing aging buildings, the Port fails to implement best 
management practices ("BMPs") that would prevent discharges of PCBs
even though this activity is a source of PCBs into waterways, and the United 
States Environmental Protection Agency ("EPA") requires such BMPs in its 
federal Construction General Permit. Similarly, though the Port requires 
tenants to provide detailed information before beginning a construction 
project, the Port fails to require tenants to implement PCB-specific BMPs to 
prevent the mobilization and discharge of PCBs. 

• The Port uses PCB-containing products and discharges them to waterways 
directly and through storm water. The Port uses products- including deicer 
and hydroseed-that are known to contain inadvertently generated PCBs at 
levels materially higher than water quality criteria allow. The Port 
discharges these products directly into nearby waterways, and applies them 
to roadways, construction sites, and other areas where they are discharged in 
storm water. 

These discharges are causing and contributing to exceedances of water quality 

5 Ex. 5, Oregon Department of Environmental Quality, NPDES 
Waste Discharge Permit No. 107220 (June 29, 2009), 
http://www.deg.state.or.us/wqpr/2744 A 1005261006402925 J 28.PDF. 
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standards and objectives in receiving waters. Any violation of the MS4 Permit, the 
Construction General Permit, the Industrial General Permit, the Columbia Slough Permit, 
or the Deicing Permit constitutes a violation of the Clean Water Act, its regulations, and the 
Oregon Water Pollution Control Law and is grounds for an enforcement action. See 40 
C.F.R. § 122.41(a). 

Pursuant to Section 505 of the Clean Water Act, "any citizen may commence a civil 
action on his own behalf' against any governmental instrumentality that is "alleged to be in 
violation of (A) an effluent standard or limitation under [the Act] or (B) an order issued by the 
Administrator or a State with respect to such a standard or limitation." 33 U.S.C. §§ 136S(a). 
The Clean Water Act confers jurisdiction to federal courts to enforce such standards, limitations, 
and orders, and to apply appropriate civil penalties under 33 U.S.C. §§ 1319(d) & 1365(a). 

Section 505(b) of the Act, 33 U.S.C. § 1365(b), requires a citizen to give notice of the 
alleged violations and his or her intent to sue 60 days before initiating a civil action under 
Section 505(a) of the Act, 33 U.S.C. § 1365(a). The Port is formally placed on notice that 
following 60 days from the date of this Notice Letter, the Claimants intend to amend their 
counterclaims against the Port in the Action6 to include citizen enforcement claims under the 
Clean Water Act. Notice is also being given to the Chief Administrative Officer of the water 
pollution control agency (DEQ) for Oregon, the Administrator of the EPA, and the appropriate 
Regional Administrator of the EPA. 40 C.F.R. § 135.2(a). 

I. FACTUAL BACKGROUND 

A. Port's Storm Water Discharges Include PCBs and Other Pollutants 

For decades, the Port of Portland used the Willamette River as an "open sewer" and 
discharged or allowed tenants and others to discharge storm water, industrial process water from 
manufacturing and chemical plants, and raw, untreated sewage without treatment.7 

The Port's storm water discharges are laden with pollutants. As one example, the Port 
owns Swan Island Industrial Park ("Swan Island").8 Swan Island has elevated levels of PCBs, 

6 On January 4, 2017, the Port filed a lawsuit against the Claimants in United States 
District Court, District of Oregon, captioned Port of Portland v. Monsanto Company, et al., Case 
No. 3:17-cv-00015-MO (the "Action"). The presence of PCBs that the Port has discharged into 
the State's waterways in violation of the Clean Water Act and Clean Water Act permits is a 
substantial cause of the Port's suit against the Claimants and also creates various forms of 
contingent liability for the Claimants. As a result, the Port's violations of the Clean Water Act 
have injured and are injuring the Claimants-who have incurred costs substantially caused by 
the Port's violations. Thus, the interests of the Claimants have been, are being, and will 
continue to be adversely affected by the Port's failure to comply with the Clean Water Act. 
7 Ex. 6, EPA, Portland Harbor RJ/FS, Remedial Investigation Report, at 1-3 (Feb. 8, 2016) 
("RI Report"), https://semspub.epa.gov/work/l 011464370.pdf. 
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which are discharged into the storm water system. For example, at the Overland Unit 3 site on 
Swan Island, sampling of storm water solids showed levels of PCBs that significantly exceed 
Oregon's water quality standard.9 At this site, it was also determined that the majority of 
overland runoff is captured by the storm water conveyance system via various drains.10 

Similarly, Swan Island Lagoon has elevated PCB concentrations, with most sediment 
concentrations in excess of 200 µg/kg (dry weight).11 

Elevated levels of PCBs were also recorded at Environmental Cleanup Site No. 5676 
(McBride Slough), portions of which are owned by the Port. 12 McBride Slough functions as a 
drainage ditch to collect and convey Portland's storm water for flood control purposes, and this 
site receives storm water drainage from Port-owned properties. 13 

The Remedial Investigation and Feasibility Study ("RI/FS") for the Portland Harbor 
Superfund Site states that "[s]tormwater input is the most important current source pathway . .. 
for many contaminants, including PCBs .. .. " 14 A sampling study determined that discharges to 
the storm water system contained elevated concentrations of PCBs. 15 In fact, sampling done as 
part of the study shows levels of PCBs in storm water at levels materially higher than Oregon's 
water quality standard. For example, samples of storm water from industrial sites showed PCBs 
dissolved in the water column ranging up to 52,000 picograms per liter (or ppq).16 Total PCBs in 
the storm water reached 11,600,000 picograms per liter.17 Similarly, the mean values of PCBs in 
the storm water, at 8,750 ppq (dissolved) and 352,000 ppq (total) substantially exceed Oregon's 
water quality standard.18 

8 Port of Portland, Properties Portfolio Map, 
https://www2.portofportland.com/Properties/PortfolioMap. 
9 Ex. 7, Oregon Department of Environmental Quality, Memorandum Re: Final Source 
Control Decision, Operable Unit 3-Swan Island Upland Facility, ECSI Site ID No. 271 , at Table 
3 (Apr. 4, 2013). 
10 Id. at 5-6. 
II Ex. 8, Letter from Lower Willamette Group to EPA, Attachment 1at12 (Nov. 4, 2005). 
12 Ex. 9, APEX, Feasibility Study: McBride Slough Sediment Cleanup, Figures 3, 6 (Feb. 
23, 2015). 
13 Id. at 1-2. 
14 Ex. 6, RI Report, supra note 7, at ES- 15. 
15 Ex. 10, DEQ, 2015 Annual Report: Columbia Slough Sediment Program, at 4 (2015). 
16 Ex. 11, EPA, RI Report, Appendix C, Stormwater Statistics and Groundwater 
Characterization, at 14 (Feb. 8, 2016), http://semspub.epa.gov/src/document/10/1464374. 
17 

18 

Id. 

Id. 
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B. The Port's Discharge of PCBs Through Building Renovation and Demolition 

Before 1979, when their commercial manufacture at concentrations above 50 parts per 
million ("ppm") was banned under the Toxic Substances Control Act ("TSCA"), PCBs were 
lawfully manufactured by a number of companies around the world. These PCBs were used in a 
variety of products, including electrical equipment, lamp ballasts, building materials, caulk, and 
paint. As the EPA has explained, buildings built or renovated from about 1950 to 1980 may 
have PCBs in building materials.19 As a result, the EPA found that "[w]ithout proper controls, 
the demolition of such structures can cause PCBs to be released into the environment and 
discharged into waters of the U.S. during storm events."20 

Because of this, in the federal Construction General Permit, the EPA found it necessary 
to require permittees who are demolishing structures with at least 10,000 square feet of floor 
space that were built before 1980 to implement BMPs if their construction storm water will 
discharge into PCB-impaired waterbodies.21 These BMPs can include measures like 
constructing containment and decontamination areas, sealing off vents during construction, 
covering scaffolding sides in plastic, and selecting tools that minimize dust and heat. 22 

The Port of Portland is a significant property owner. The Port describes on its website 
that it owns properties including: Portland International Airport; West Hayden Island; Terminals 
2, 4, 5, and 6-major shipping facilities and associated infrastructure; Troutdale Reynolds 
Industrial Park; Troutdale Airport; Gresham Vista Business Park; Rivergate Industrial District; 
Hillsboro Airport; and Swan Island Industrial Park.23 

Various portions of the Port's buildings were constructed or renovated between 1950 and 
1980, which makes them particularly likely to contain building materials with high levels of 
PCBs that can be mobilized during renovation or demolition. This is particularly important, 
because the Portland International Airport is undergoing what the Port calls a "period of major 
redevelopment. "24 

Despite this, the Port has no ordinance or policy that requires it to remove PCB
containing materials before demolition or take basic measures such as surveying older buildings 
for PCBs and implementing BMPs specific to PCBs before it renovates or demolishes buildings 
for its own projects. For example, the Port's Environmental Policy is a one-page document that 

19 Ex. 12, EPA, 2017 Construction General Permit (CGP) - Fact Sheet, at 55 (2017), 
https://www .epa.gov/sites/production/files/2017-0l/documents/2017 cgp final fact sheet.pdf. 
20 Id. at 54. 
21 Id. at 54-55. 
22 Id. at 57-58. 
23 Ex. 13, Port of Portland, Project, Plans and Studies, 
https://popcdn.azureedge.net/images/ProjectPlansStudies lrg Map.jpg; see also, Port of 
Portland, Properties Portfolio Map, https://www2.portofportland.corn/Properties/PortfolioMap. 
24 Ex. 14, Port of Portland, PDX Next, http://www2.portofportland.com/PDXnext. 
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provides the Port will "integrate environmental considerations into all aspects of its strategic 
planning and business decision-making."2s The most relevant provision in the policy is a single 
sentence: "Pollution Prevention: Minimize pollution and waste through source reduction, reuse, 
or recycling." But this vague platitude does nothing to prevent the mobilization of PCBs and 
release into waterbodies through the Port's own redevelopment or demolition projects. 

Similarly, the Port does not require its tenants to implement PCB-specific BMPs when 
they demolish or renovate buildings. For example, for improvements at Portland International 
Airport, the Port requires tenants to undergo a process including a pre-design meeting, schematic 
design review, design development review, and construction document review and permit 
issuance.26 The Port requires detailed information from the applicant at each step. Yet the 
process has no requirement that tenants take basic precautions-including testing, implementing 
BMPs, and removing PCB-containing products-to prevent the mobilization and discharge of 
PCBs in building materials. Similarly, there is no indication that the Port requires such BMPs 
through its leases with tenants. As the EPA has indicated, these PCBs can be feasibly managed 
consistent with EPA regulatory requirements.27 But the Port does not so require. 

C. The Port's Use of PCB-Containing Products 

The TSCA regulations include an exemption allowing for products that contain PCBs and 
are otherwise inadvertently generated at levels of up to 50 parts per million. 28 PCBs continue to 
be generated as by-products of various routine manufacturing and chemical processes, including 
the production of dyes. The EPA has estimated that 100,000 pounds of "inadvertently 
generated" PCBs are produced annually in the U.S ., and the Washington Department of Ecology 
recently determined that roughly half of all annual releases of PCBs in Washington State are 
actually "current generation" PCBs, produced after 1979.29 

Products that can contain PCBs in concentrations higher than water quality standards 
include road and utility paints, firefighting foam, deicers, dirt road dust suppressant, hydroseed, 
PVC pipe, and thermoplastic tape road striping, among others.30 As shown in the table below, 

25 Ex. 15, Port of Portland Commission, Environmental Policy (Policy No. 6.1.11) (Feb. 9, 
2000), https://popcdn.azureedge.net/pdfs/CommPolicy 6111 .pdf. 
26 Ex. 16, Port of Portland, The Port of Portland Tenant Improvement Process, at 1 (July 
2016), https://popcdn.azureedge.net/pdfs/PDX Tenant lmprvmnt Prcs.pdf. 
27 See, e.g. , EPA, Polychlorinated Biphenyls (PCBs) in Building Materials, 
https://www.epa.gov/pcbs/polychlorinated-biphenyls-pcbs-building-materials. 
28 Ex. 17, Washington Department of Ecology, PCB Chemical Action Plan, at 59 (Feb. 
2015), https://fortress. wa. gov/ec y/publications/SummaryPages/ 1507002.html. 
29 Id. at 14, 60. 
30 Ex. 18, City of Spokane Wastewater Management Department, PCBs in Municipal 
Products, at Table B-1 (revised July 21, 2015), 
https ://www.spokanecounty.org/OocumentCenterNiew/3407. 
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